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Decision No. ega-10S1

BEFOJU: THE PUBLIC UTILITIES CCHaSSION OF 'raE S'lA'1'E OS' COLO!W)O

OOC1<ET NO. 98A-319T

IN THE MATTER OF PtTITON OF E:.S·PI~ COMKUNICATIONS, INC. AND
N:SI LOCAL SWITCHED SERVICES rca JUUUTP.ATION OF AN J\M£NDMENT OF
AN MERCONNECTION AGREEMENT WITH U S ns'I COMMUNICATIONS, INC.
PURsUANt TO SECTION 252(B) OF tHE T2L£COMMUNICATIONS ACT OF 1996.

INlTIAL CO~SSION PECISION

Mailed Date: Oc~ober 29, 1998
Adopted Da~ei october 29, 1998

Appearances:

Carol Smi~h-R1sing, Esq., San~a Fe, New
Mexico; Brad E. Mutsenelknaus, Esq.,
Washington, D.C., Pro Hac:: Vice: and Edward A.
Yorkq1~is, Jr., Washington, D.C., Pro Hac
Vice tor E.Sp1re Communications, Inc., and
ACSI Local Switched Services: and

Kathryn E. Ford, Esq., and Kevin Pernell,
Esq., Denver, Colorado, for U S WEST
Commun1ea~1ons, Inc.

I.

A. Statement

1. This is an arbitration proceedinq under § 252 of

~le Communications Act of 1934 (~Ac~"),' as amended by ~he Tele-

C"'mntun1ca~1ons Ace o~ 1996 ("1996 Ac~"'),I ane! under this Com­

m:.ssion'.s rules qoverninq arb1'tration, 4 Code of Colorado Regula-

1 .7 u.s.c. IS 1St _t ~e~.
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cions (~CCRW) 723-46. ?et1tioners E.Sp1re cc~un~ca~ion" Inc.,

and ACSI Local Switched Serviee$, Inc., doing business as E-spire

Commun1cation$, Inc. (collece1vely ~£.SpireH), filed their Pet1-

tlon for Arbitration with this COumUssionon July 14, 1998. The

pe't1~1on concerns E-sp1re's request to interconnect: its frame

relay services (~FaS") network to ~he FRS network of U S WEST

communicat1ons, Inc. ("U S HEST"). E.Splre gave notice of the

arbitration on July 14, 1998. U S WES~ filed its response to the

petition on Auqust 10, 1998.

2. On August 14, 1998, teSpire filed a Motion for

Summary Decision wh:..ch motion was denied by Decisl.on Nos •. R98­

329-I and R98-S84-I. The arbitration was scheduled to be held

Jctober 7 ana 8, 1998 a't 9:00 a.m. in a Commlssion hearing room

in Denver, Colorado.

3. At the assigned place and tUne an Administrative

.•aw Jud.ge ("'ALJ") called the matter for h@aring. During the

,,:our$e of the hearing Exhibits 1, lA, lB, 2, 2A, 2B, 2C, 2D, 3,

·1, S; SA, 16, 17, 18, 19, 20, and 21 were identif1.ed, offered,

:tnd admitted 1nto eV4denc:e. ~ Exhibits 6 through lS \Jere various

c:otan1ss1on. deC4S1.0ns. records of this Comtll1ssion, and tariffs on

1'11e w1'th thls Commission of which acJmlni:strat1ve notice \ofas

t aJcen.

3 !Xbib1~ 16 was a demon$tr.~lve exh1bl~.
2



4. During the hearing t:he ALJ' founc1 enat: tT S WE.ST's

responses to certain discovery had been evasive and nonrespon­

sive. As a r~ec1y, he ordered U S WEST to fl1e, as a late-filed

exhibit, che cost: studies it had prepared in support of 1ts tr~e

relay t:Ariff. The late-tl1ecl exhib~t: was filecl on October 13,

1998. ~he AI.J' further author1zed teSpire t:o cotamen't on this

late-t1~ed exhibit in its closing statement of poslt1on.

5. At the conclusion of the hearing the ALJ ordered

:he p~rt1es to provide a transcript: for the Commission and appor­

:loned the cost of the ~ranscript 50 percent to ehe petitioners

and 50 percent to the respondent.' Closing state~ents of pos.­

t:1on were ordered to be tiled no later t:han October 19, .1998.

~;ubsequently the ALJ' orally granted a one-day ext:ens1cn of time

1.:ntl1 October 20, 1999 to f11e closing statements. T:unely state-

I1~ents were f.i.le by both EeSpire ana 0 S WEST.

6. Under the 1996 Act the colt\lt\ission must make a

ce~e~ina~ion in thi~ proceedinq no later than NOvember 4, 1998,

~hich is nine months after U S WEST received a request for nego-

tia~ion from EeSpire. Because of the deadline for decision under

the 1996 Act, the CommissioA finds that due and timely execut:~on

c·f 1ts functions imperatively and unavo1dably require ~hat the

r~cc~enaed decis10n of the ALJ be omitt:ed and that the commis­

ston make the initial decision In this case.

, See 4 CCR '23-46-6.5.
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8. Findings of fae~

1. E.Sp~re holds a cer~if1cate of public convenlence

and necessiey to provide competit1~e telecommun1ca~lons services

in Colorado. It currer-t.ly opera'tes local fiber optic net.works

in colorado Springs! and i~ has pU%chased and ins~alled a Lucent

Technologies SESS sw~t.cb in Denver. EtSpire also provides local

exchange services .n Colorado via t.he resale of U 5 WEST's whole­

sale produc~s. It has recenely installed a frame relay switch in

Colorado Sp~inqs.

2. Th1s p.cceeding coneern$ ~he frame relay network'~

(~FRN") of U 5 WEST and £.Spire. A FaN is of~en referred t.o as a

frame relay ~cloud". The cloud is actually a dat.a net.work con­

struc'tQd ot frame relay sWitches connected 'together by a series

of high speed trunk facilities. The FRNs of U 5 WEST and EeSpire

=onnect 'to the1r cust.omers 1n essent.ially the same manner. The

:ustomers access the ~ by purchasing a user-~o-network 1nter­

face ("WI") and an access l1nk or access line. The cust.omer

~es1gnates the locai10ns to be connected over the FRN by a pr1­

"rat.e virtual c:1rc:u1t. ("PVC"). A PVC is not a dedicated connee­

~ion tor the exclusive use of an end user, which is what a pri­

·rat:e line tolould be. !lather, the PVC is a series of sofl:wa.r~ com­

nands located in the .sw1t:ches Which quara.n~ees a customer a. con­

J,ec:tion on de1na1'1d between the seateel points. When t.he customer

:$ not US1ni the PVC, the capacity in the FaN is not,beinq used
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and may be used by other customers. This qive!! ~he FRN one of

its dJ.st1ncl:1ve characteristics, na=ely, tbe a:011i r:y to allow

cust:omers . to se~ "burstyH da.ta traffic beyond the quaranteed

capacity if there is excess capacity on the.network.

3. Th.e EWJ of U S WEST 1s separa.te and apart from l:he

switched voice network. It is a packet network which transmits

cust:omer dat:a in dlscrete packet:s across mul:t:1ple 'transmission

paths, unlike a voice circuit wh1c:h is a cont1nuous connec'Cion

over a given pathway.' A customer on an FRN ltI.Ust specify bot:h

ends of the desired data connection in order for the service to

be provisioned. except tor the specified connect1on poin'ts, a

customer on a FRN will not be able to communicace w~th any ~ther

customer on the FRN. Most PVCs on the FRNs are between the same

entities or affil.a'tes. However, 1f two distinct entities wish

to interconnect via ~he F.RN th~s can be accommodated, although ie

~s not co!NltOn.

4. U S WEST has FRNs in both LATAs in Colorado. How-

a~er, it does not prOVide InterLATA ser~ice. [-Sp1re currently

:las a frame relay swiech located in Colorado Springs. EeSpire

jesires co use this switch to provide fr~e relay serV1ces to end

~ser cus~o~ers bo'th on an lntraLA1A and an 1nterLATA basis.

• Of cow:se, t:be ~iveq patllway to~ a voice connece:ioD may c:han5J~ fzom
r211 to eall; bo",.ev~z, fa~ ehe clu~aelon of ell. c:.ll ~he p"Qway doe:s not:
r:bzange.
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s. The nNs of U S WEst and E.Spire are largely

eqU1valent in terms of functiona11~y, types of facilities

deployed, and arch1tec~ure. There is no techn1c:al barrier to

interconnecting 'the ~wo netwo%'ks. Inte~c:onnect1on between the

two networks would require a network-to-ne'twork 1nterface (uNNI~)

port at eaCh c:arr1er's fr~e relay sW1~ch, with an NNI connection

for the transport cf data between the. two UN! ports. The loca­

tions which would be connec~ed by the FVes ~ould have to be spec­

ified by assigning each location a Data Link connection Iden-

c.1-:1er ("DLCt'''), which WO\,lJ.e.t requ1r~ ~ 0l1e-t11Ue 50tt:wCrl!: pro-

gt'~nq change. This takes less than ~en tninutes. Once the

ad~esses are specified, the NNI ports prov~sioned, and a trans­

port medium established between the two NNI ports, an end User on

o S WEST's network woul.d have a pvc with an end user on the

EtSp1re FP.N. Ii

c. D1scussion

1. E"Spire's position in this proceedlng is fa1rly

stralghtforward. It $eeks to have the interconnection between

its FaN and U S weST's FaN treated the same as an interconnection

between U S REST's ~oice network ana a competitive local exchange

f As no~ltcl .ilrUer, I:hA~e woulcl also n.eel 1:0 be a rve: frOID the: tlNI eo
the ma, anel an access l.1ne from the URI to ~he C;U1~Oll\er location. Aleo,
che~ is cer~ain c~s~cme~ p~emises e~pb4nc ~~ed to~ fLam. relay
c~1cac1an chat ~s nat at 1a5ue in"(hls proceedlnq.
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carrier ("CLEc"') voice net:work. Int:erconnectaon would be at:

To~al Element tong Run Incremencal Cost-based rates. Und.er

£eSpire's view, it: and U S WEST would split the cost of the

'transport: element connecting 'the NNI ports. . E.Sp~re would pay

for its NNI port, a~d U S WEST would pay tor its NNI por~. £ach

party would provide their own PVC tram the frame ~elay sw1tch t:o

1:he end locat1on.' Concern1nq reciprocal compensation for t:he

~ransport: and termination of local ~raffic, EeSpire suggests t:bat:

a btll and keep approach 1s appropriate given the ·bidirec't1onal

and bursty nature of the exchange ot data traffic over ded1cated

PVCs and t:he difficulty Chis presents for measurement. It: suq­

ges~s 'Chat: if bill and keep is unaccep~able, then 'there should be

some transport and termination cna~qe based on incremental costs.

EeSpire opposes a separate 'Crunking reqU1rement for ~ntraLATA and

1nterLATA traffic. It suggests using ehe ratio of ~he number of

local PVCs divided by the total number of pves on a qiven crans­

port faci11ty.

2. U S WEST suggests that FRNs are nothing like voice

networks. Rather, 1n U S WEST'S view they are private networks,

sort of an evolutio~ of p~1vate lines. U S WEST suggests tha~

the proper model for Viewing interconnection of the:se private

networks 1s conta1ned in lcs tariffs. The tariffs embody the

, For int~~~TA tves, I-Spire sugge~~s ~na~ ~e will co~ens~ee U S WEST
far U 5 WES~'s PVC.
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view ~hat U S WEST will connect two private neewor~s, bue not ae

U S NEST's expense. That is, a network seekinq to connect to

U S WEST's ~ would be required to pay 100 percent of the trans­

port medium connec~1nq the two NNX pores. In addition, the out­

side network seek1nq connection would be required to pay tor the

NNI port on 0 S WEST's frame relay switch and for the PVCs run­

ning ~o the end custo~er.

3. E.Sp1~e suppor~5 its requested relief by directing

th1S Commiss1on's attention to several decisions of the Federal

Communl.ca-c1.ons Comm1ssion ("FCC"). F.i.C'~t;, E.Spi.c Fouta for1;h ~

recen~ Memorand~, Opinl.on, and Order ~eleased August 7, 1998 by

tbe 'fCC ("106 Orc1er").· E.spire no~es that: in ~he 106 Order the

FCC considered ~he question of whether the packet switched net­

works of incUItlbent local exchanqe carriers ("ILECs") sucb as

U S WEST are subject to the interconnect1.on obligations under

§ 251 {c) {2J of the Act. 'rhe FCC concluded that these advan~ed

services were telecommunications services, and not information

services. Further, the FCC noted that ~elephone exchange serV1ce

includes co~arable service by which a subscriber can o%1qinate

and ~er.m1na~e a telecommunications service, no~ 11m1~ed to voice.

It reJected U S WEST's conteneion that telephone exchange serv~ce

• tn cbe !1"~t.r of Deploymen~ of R1rel1ne Service. otter.i.ng' Advanced
CommuDleat1on$ C.pab~11ty, cc poek.~s Hos. 98-147, 98-26, ~~ .1.
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referred only to c1reui~ switched voice telephone service. The

FCC ~hus held that rues were sub] ec::~ to the interconnec'tlon

requ1rsments of both §S 251 (a) and 251 (c) (2) of the Act with

re$pe~t to the1~ packet-switChed networks.

4. The 706 Order did not expli~itly refer 'to traIns

relay networks in its d1scussion of aavanced services. EeSpire

suggests that this Commlssion reter to a pr10r FCC aeeision which

discussed the question ot treatment of frame relay services. In

par~icular, Exhibit 12 in this proceeding 1s a decision of the

FCC' whez:oe1n it c1e1:ermined 1:h31: frP1e relay sel;"Vice is a basic

":
I

service and not an enhanced service. The FCC ~equ1reci all

facilities-based common carriers p~ovldlnq it to prOVide it pur-

suant to tariff. EeSplre concludes that the net resul~ of these

two FCC decisions is that frame relay ser~lces are subject to

§ 251Cc) (2) of the 1996 Act, requiring among other th1nqs, cost­

based rates for interconnec'tion and reciprocal compensa~ion tor

the exchange of traffic.

s. U S WEST responds to this argumen~ by noting that

fr~e relay services were not the subject of the 106 Order ahd

are different in SOll\e respects from the services discussed in

that order. U S WEST reminds ehe Commission that the Independent

, In the me:ter of Independene Data CQ~~~cations Manuf~ecurers
~locia:1on, tnc., 10 FCC ~CD No. 26 1189S)C·Indopen4ent Pac~ Ot4e:M

).
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Daca Order of the FCC predates the 1996 Act and the prov1sions

requiring int.erconnection which EeSpire seeks to u'tilize.

u S WEST suggests t.hat the pre-1996 Ac~ ease d~d no~ env1s!on the

1:ype ot lnterconnection requirements and pr1elng requirements

which would be encompassed· in the future, and cannet apply to

ehis sieuaClon. It insists that FRNs are private net~orks, and

1:he 1996 Act deals With the 1nterconnection or public ne~works.

6. The Commission finds tile loqic and arguments ot

£eSpire persuasive as to the 1mport: and effe~t of the 706 Order

and the Independent Data order. The FRN or u S WEST ls ~ pub­

licly offered network of advanced telecommunications serv1ces.

Interconnection of the FRNs of ~.Spire and U 5 WEST should be

accolnplished in accordance with § 251 (el (2) of tbe Act. 1D TO\
simply require t-Sp1re to purchase reta11 NNI services out of

U 5 WESt" s 'tariff would completely 19nore EeSp1re's status as a

CLEe. It would preclude carr1er-to-carr1er lm:erconnect:1on as

envlsioned by the 1996 Act. ~ a eLEC, [-Spire 1s entitled ~o

u~1lize whatever provisions of the 1996 Ac~ it deems appropriate,

not just those suigested by U S WEST.

lO U :s WEST admitted in pleadi.ngs 1ft ~his p~oceeeUni aAc1 conceded at
h~aring tha~ the 706 Ozder mandates th15; yet, ~~ has a~gucd a~e~sc 1n its
posehear1ng aeaeemene of pos~t1on.
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7. The above is con$is~ent w1~n ~he FCC's 706 Oreer

and the Independent Data Order. Adopting U S WEST's version of

this proceeding could only be done by carvin9 out exceptions to

those two orders, wh1ch the FCC has declined to do. .We also

decline.

S. Having determined ~hat int.erconnec:t:1on must be

accomplished under § 251(cl of the Act, the Commission 1s bound

to set. the ~ates and conditions in aCCQrdance with t.hat section

and § 252 (d) of the Act. That la.tter section requires that

1n~erconneetiQn rates be CQS~ based, non-discriminatory, and ~y

include a reasonable profit.

9. u S ~tS1' suggests that., in the event § 251 tel..
applies to FRS, its existing tariff rates satisfy t.he conditions.

U S WEST also notes tha't E'Spire produced no cost studies, and

suggests that the cost studies supplied by U S WEST as a late­

filed exhibit are unreliable.

. 10•. E.Spire agrees that no cost studies sufficien~ to

suppor~ a finding are contained in the record. It proposes a

surrogate priCing system using prices prev10usly established by

this Commission in Docket NO. 96S-331T. It suggests sharing

equally the costs of an intraLATA interconnection, each party

paying t'or 1ts own NNI por~s. . Fo%: interLATA traffic, E-Spire

would compensate U S WEST fo%: its NNI port, using the trunk port

charge adopted in Docket No. 96S-331T. ~so tor inter~A traf-

11



f1C, E.Sp1re would·compensa~e U S WEST for ~ran5porc be~ween the

s~i~c'hes using ~he WE rates fa:: DS1 ana DS3 t.ransport: from

Docket No. 96S-331T.

11. For ln~raLATA ~ratt1c, E-Spire sugqe~ts that eaeh

par~y would bear its own eosts to es~ab11sh OLCIs. For 1nterLATA

PVCs, [.Spire would compensate U S WEST at a S10, one-time charge

which is based on ohe-half ot U S WEST's non-reeurr1ng "'addl.­

cional ~VC" charge from its frAme relay t~riff.

12. As noted pre\Tiously, E.Spire suggests that bill

and keep is an appropriate reciprocal compensa~1on scheme for the

t:ransport and tem.lnat1on or local frame relay t:raffJ.c carrleci

over lnt:ra~~TA fVCs. For interLATA PVCs, EtSp1re suggests that

the U S WEST end user be charged tor the U S WEST end U5er access

link plus the U S ilEST UNI port and access to U 5 NEST's net:\iork.

13. For the ~st part. the Commission agrees with the

EeSpire proposal to use surrogate prices developed from the

prices set by the Commiss1on in Oocket No. 96S-331T. However,

the EtSpire proposal that combined interLATA and intraLATA trunk­

inq be perm1tted cannot be allowed. This COllUU1ssion has con-"\

slstently required separa~e trunking in ~he voice arena eo pre­

clude 0 S WEST fro~ carrying any interLATA tratt1c. There must.

be separate trunks tor 1nterLATA and 1ntraLA~ traffic be~ween

the frame relay sWitches.

12
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14. Thus tor the 1ntraLATA ~runks, ~he pareies should

share che eos~s of interconnection equally, us1ng the ONE ra~es

for DSl and DS3 transport determined in Docket No. 96S-331T. For

~he inter~TA connect1o~, EeSpire must pay.lOO percent a~ the ONE'

rates for DSl and OS3 transport se~ in Docket No. 96S-331T.

E.Spire must also pay for the NN! port on U S WEST's sW1~ch.

15. Concern1ng the DLCls, ~he party establishing the

new PVC should pay ~or estab11shing DLC!s at both switches. This

1s because it 1s the party causing the new PVC to be establi$hed

that is eausing the costS anQ provision~ng its customer.

EeSpire's sUg'gested surrogate rate of one-half the incremen.tal

nonrecurring charge for add1tional PVCs from U S WEST's tariff is

reasonable, qi1Ten the amount of time required. 'l'h1s charge 1s

$10 per DLCI.

16. Transport: and termination of local frame relay

traffic requires reciprocal compensation. Bill and keep 1s not

appropr~ate given the disparities in the sizes of the networks of

L.Spice and U S WEST. As a surrogate, the parcy initiating ~e

new PVC should pay as a recu~ring charge the ta~itfed rate for

NNI. No discount ~s appropriate since chis 1s already a carrler

to carr1er rate. E.Spire as a Ciorr1er can consolidate traffie,

which differentiates it from an end user. In addition, the car­

rier initiating the new PVC shall pay the wholesale rate tor

advanced services for the remaining portion of ehe connection,

13
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..•
which includes the UNI and the access link.

U S WEST's rates un'til 1t: establishes its own, should U S WEST

seek to establish a new connection on t.Spire's network.

17. E.Sp1re should pay compensation for the end uset'

segment: of in~erLATA PVCs. This i~ not a U S WESt CUSLomer as

£.Spire suqiGSCS, but rather EeSpire's customer using U S WEST's

fac1li~1es. EeSpire should pay u S WEST based on the Wholesale

discount for this portioo of the transmission.

18. concerning t:he surrogate rates for transport and

termination of local traffic and the establishment: of DLeIs,

U 5 WEST will be ordered to file permanent rates tor the trans­

port and te~.lnat1on of intraLATA traffic a~d the establishment:

of DLCIs within th~ee months of the effective date of this order.

!.!.=. ORDER

A. The Co~iss1on Orders That:

1. 0 S REST Communications, Inc., snall lnod1fy its

interconnection agreement w1th the petit,ioners by allowing for

1nterconnection of frame relay networks undet' the terms and con­

ditions set forth above. The parties shall execute such a modi­

t~cation to their aqreement and t1le it w1Lh the Commiss1on for

approval within 20 days of the effective date of a final order in

this docket.

14
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2. U S WEST Communicaeions, Inc., shall tile new ~ar­

itts for ehe transport and te~na~1on of local trame relay ~raf­

fie and the es'tablishment: ot data link conneceion ideneitlers

within three months or ehe effeceive date ot this Order.

3. This Order 1S effec~ive on 11:5 Mailed Da~e.

B. ADOfTED IN COMKISSIONERS' WEEKLY MEETING
October 29, 1998.

;.

ATTEST: A 'rflU2 COpy·

Bruce N. Smith
Director

1;: \oRoe"\319T. Doc:

THE PUBLIC UTILITIES COMMtSSION
OF THE STATE OF COLORADO

ROBERT J. HIX

VINCENT MAJKOWSKI

R. BRENT ALDERFER

Commissioners
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Decision No. C99-534

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

IN THE MATTER OF PETITION OF E. SPIRE COMMUNICATIONS, .INC AND
ACSI LOCAL SWITCHED SERVES DBA E.SPIRE FOR ARBITRATION OF
AN AMENDMENT TO AN INTERCONNECTION AGREEMENT WITH U S WEST
COMMUNICATIONS, INC. PURSUANT TO SECTION 252{B) OF THE TELE­
COMMUNICATIONS ACT OF 1996.

RULING ON APPLICATIONS FOR APPROVAL
OF PROPOSED AMENDMENT

TO INTERCONNECTION AGREEMENT

Mailed Date:
Adopted Date:

L. BY THE COMMISSION

A. Statement

May 25, 1999
May 12, 1999

This matter comes before the Commission for considera-

tion of the Application for Approval of Proposed Amended Inter-

connection Agreement filed by e.spire Communications, Inc.

("e.spire"), on April 7, 1999, and the Application for Approval

of Amendment to Interconnection Agreement filed by U S i'lEST

Communications, Inc. ("USWC"), also on April 7, 1.999. The

applications request that we approve proposed amendments to the

existing interconnection agreement between e.spire and USWC.

The parties did not agree on the proposed amendments. There are

four points of contention: (l) the rates and charges applicable

to interstate frame relay traffic; (2) whether e. spire is obli-
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fully to agree on a revised interconnection agreement, each sub­

mitted a separate application.

2. The first dispute between the parties concerns

the applicability of the amended interconnection agreement to

interstate frame relay traffic. e. spire's proposed provision

states that the terms and conditions set forth in the amended

agreement apply whether the interconnection is used to support

intrastate or interstate PVCs. USWC's proposal states that the

contract's provisions apply only to the transport and termina­

tion of intrastate frame relay traffic i the rates, terms, and

conditions for interstate frame relay service will continue to

be those established by tariffs filed with the Federal Communi­

cations Commission ("FCC").

3. USWC suggests that the Commission lacks the

authority to establish rates, terms, and conditions for inter­

connection used to support the establishment of interstate PVCs.

This argument is based upon the provisions 47 U.S.C. § 251(g).

That statute applies to the provision of exchange access to pro­

viders such as interexchange carriers, when those carriers seek

access for the pu~ose of terminating their own traffic.

Comptel v. Federal Communications Commission, 117 F.3d 1068 (8th

Cir. 1997). Accord: First Report and Order, 11 FCC Rcd 15,

paragraph 191 (FCC 1996). To the extent USWC contends that we

lack the authority to establish the terms and conditions of

3



"e. spire must also pay for the NNI port on U S WEST's switch. n

However, e.spire correctly points out that the quoted statement

was made with reference to interLATA connections; Para­

graph J(6) (a) of the amended interconnection agreement concerns

intraLATA frame relay traffic. e.spire is also correct that its

proposed language is consistent with the directives entered in

Decision Nos. C98-l0S7 and C98-l286.

7. The third controversy involves Paragraphs J(6) (c)

and (g) of the amended interconnection agreement. These provi­

sions relate to determining which party initiates a new pvc. In

Decision Nos. C98-l0S? and C98-l286, we directed that transport

and termination of frame relay traffic requires reciprocal com­

pensation. As a surrogate for such compensation, we directed

that "the party initiating the new PVC" pay as a recurring

charge the tariffed rate for NNI. e. spire now suggests con­

tractual language that, absent clear evidence that both parties'

end-users do not consent to the establishment of a PVC over the

interconnection, both parties shall be deemed to be the "party

initiating a new pvc" (for bi-directional intraLATA PVCs) .

8. We agree with USWC that its proposal is the one

consistent with our prior decisions in this docket. Further, we

agree that it should be practical to determine who initiates a

pvc. For these reasons, USWC's proposed contract language will

be included in the amended interconnection agreement.

S
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II. ORDER

A. The Commission Orders That:

1. The Application for Approval of Proposed Amended

Interconnection Agreement filed by e.spire Communications, Inc.,

on April 7, 1999, and the Application for Approval of Amendment

to Interconnection Agreement filed by U S WEST Communications,

Inc. on April 7, 1999 are each denied.

2. Within 15 days of the effective date of this

Order, e.spire Communications, Inc., and U S WEST Communica-

tions, Inc., shall jointly file an application for approval of

an interconnection agreement incorporating the terms approved in

the above discussion. The applications filed on April 7, 1999

by the parties reflected agreement on a number of provisions.

Those provisions shall also be incorporated into the new agree-

mente

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
May 12, 1999.
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Decisien No. C9g·748

BEFORB THE PUBLIC UTXLITI2S COXMI:

DOCKET NO. SSA-31ST

IN THE MATTER OF PETITION OF E.SPlRE CO~~J.NICATIONS, INC AND
ACSI LOCAL SWITCHED SERVICES DBA E.SPIRE FOR ARBITRATION WITH
US WEST COMMUNICATIONS PURSU~~T TO SECTIO~ 252(8) OF THE
TELECO~CATIONS ACT OF 1996.

RULING ON APPLXCATION ~OR REHEARING,
REARGUMENT, OR RECONSIDERATION

Mailed Dace:
Adopted Dace:

.L. m:~ COMMISSION

A. S~atemellt

July 12, 1999
.July 8, 1999

This ma~cer comes before t.he Commissien for cons1dera-

c10n of e. spire Communicat:ions. Inc.' S ("e. spire") applicat:ion

for rehearing I reargumenc. or reconsiderat.ion ("RRR"). e.spire

reques~s chat. we reconslder and modify Decision No. C99-534 where

we arbit:raced proposed amendrnencs co ehe exist:ing ineerconneccion

agreement becween e.sp1re and U S WEST Communicaeions, Inc.

("USWC"). Now being duly advised, we deny ehe applica'Clon.

B. Discuss10n

1. This dockee concerns e.spi.re' S pe~it:icn for Com-

mission arbicra~ion of ineerconnec~ion dispu~es ~ich USWC u~der

the previsions of 47 U.S.C. § 252 of the Telecommunica~ions Ac~

of 1956. e.spire requesced ~hac USWC be ordered ~o 1ncerccnnect



..'

ice Frame Relay Necwork wi~h e.spire·s Frame Relay Necwork. In

Decision Nos. CBS-10S7, C9S-12S6, C99-l25, and C99-543 we ordered

such incerconnec~ionon che cerms and condi~ions specified che:e.

2. Decis:Lon No. e99-543 ruled on speci!l.c proposed

amendmencs co che exis~i~g in~erconnec=ion agreemenc be~ween

e. spire and USWC. The parcies dld noe agree on four proposed

arnendmen~s: (1) ~he ra~es and cha:ges applicable co incers~ace

frame ~elay ~raffl.c; (2) wheeher e.spire is obligaced to pay

separa~ely for the Neework co Necwork In~erface ("NNI") pore on

uswc' s switch wJ.ch respect: to l.ncraLATA ~raff1c; (3) what:. are

e.spire's paymen~ obliga~ions for ~he ~~I port access on USWC's

switch wich respect co in~erLATA craffic; and (4) wh1.ch percy

inl.tiaces a ~ermanent Virtual Circuit (~PVC") wich respect ~o NNI

termina~ion charge paymen:s.

3. With che excepcion of Issue No. 4 (not addressed

in chis RRR), che issues deal~ exclusively with rat.e and charge

elemen~s of in~raLATA ~raffic versus inters~ate/1ncerLATA ~raf­

f1c. Generally, ~he Comrr.l.ssion c:onsiseenely found in favor of

t.hose p~oposed ame.ndmenes that:. segregaced ineerst:at.e/in'CerLATA

eraffic from intraLATA traffic and allowed costs assoc1aeed wi~h

ehe termina~ion of che incerstaee/ineerLATA traffic 'Co be prop-.

erly recouped by USWC. As such, we ordered chat. language be

incorporated inco che in~erco~~ect:1on agreement direccing ~hat::

(1) e. spire pay i.ncerstate, Federal Communications Comrnission-

2
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cariffed rat:es appl1.cable co int.ersc.ac.e frame relay craffic;

(2) e.sp1re ~s not: obl~gaced l:0 pay for che ~~I pore access on

USWC'S swi~ch for~raffic ineraLATA ~n naeure; ana (3) e.spire is

obligaeed 'Co pay for the NNI port: on USWC's swiech at. t:he

t:ariffed NNI port access race for ~ncerLATA craff1c.

4. In ics application for RRR, e.spire suggeses that.

t.he Commi.ssion erred, wich respect. ~o inc.ersca't.e t.raffl.c, by

denying e.spire entltlemen't. ~to Seccion 252(d) (1) pricing for che

Sect10n 251 (c) (2) int:erconneC1:1on. H e.spire scates chat: such

denial was based on t.he Comm1ssion's focus on c.he face of e.spire

prov1ding exchange access c.o i~self, ra~r.~r than co ocher frame

relay providers. a.spire cit.es the Federal Co~~unications Com­

mission ("FCC") First Report: and Order, Paragraph 191 as support.

for che claim that -a carrier providing eicher exchange access or

t.elephone exchange service co ochers, may not be charged incer­

scate or int.rasc.at.e access charges for elemenc.s or inc.erconnec­

c.ion.~ e.spire·s conclusion on ~his point is that. "~he Co~~1s­

sion should reconsider ic.s Dec1sion ~nd hold c.hat. the 1nt.erLATA

pricing provisions ln the proposed amendmenc apply whether the

PVCs carried over 'l:he l.nterconnec:c.ion are inerastac.e or inter­

st.ate- (emphasis added).

5 • The Commission reJ ects chis argumen'l: . I:l the

foocnoee co c.he FCC First: Report a.nd Order paragraph 191, t.he

3
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langaage references Paragraph 1?6 of ehe Repo=~ and O~der. The

foocnoee clarif1es the FCC's view of in~erconneccion:

Re conclude ~ha~ the cerm "incerconnecc1on· .under
section 251(c) (2) refers only ~o ehe physical linking
of ~wo net.works for t.he mueual exchange of craff1c.
Including t:be t:ransporc and tenninacion of traffic
wjchin the meaning of seccion 2S1(c} (2) would result in
reading oUt of the statut:e the duty ot all LEes co
escablish ~reciprocal compensation arrangements for the
cransporc and ter.minacion of celecommunicacions· ~~der

2S1(b} (5) .•. (ernpnasis added)

Th~s scatemene makes clear: that incerco~neccion does not

include any mandat.ory waiver of compensacion, for che transport

and cerrnination cf ~:raffic between che cwo int.ercoZ'l.""lect:ed nec-

works by either of t:he involved parties. Est:abl~shment: of

reciprocal compensat.ion procedures ~s t.he ducy of bo~h p~rc1es.

It is ~hus logical that:, in t.he ahsence of such :-ec1procally

compensable craffie, t:he coses of ~ranspor~ and terlT'~inacion of

traffic will be borne by the party origina~ing the craffic.

6. This means that all int:erLATA or incerstat:e traf-

fie orig1.naeing oucside of USWC's frame relay necwork is not

reciprocally compensable, and USWC would be forced co forego cose

recovery for ~ranspor~ and ~ermination. This is. not. oche FCC's

intent in it.s Firsc Reporc and Order, which unequivocally states

thac interconneccion does nooc inelude or preclude mechanisms for

the recovery of t.ransport and t.ermination costs.

7. In our previous orders in chis docket:. we have

properly set. forch t:he mechanisms for craffi.<: subject:



l;O reciprocal co~~ensat:.ion, t:raffic chat: is incraLA'IA :On

nacure. Furthermore, we have consistently discir.guished

ineerstace/incerLATA 'Craffic from ':'ntraLATA. traffic t:ro:oughout.

~he course of ~he arbi~rat:1on. The former is l;raff1c to which

reciprocal compensal:1.on does not apply. Thus, we have chosen

USWC's language for the interconnection agreemenc. That language

follows this concept: Interstat:e frame relay car1ff rates a.re

applicable to 1nt:erst:ate frame relay traffic; incerLATA NNI porr

access l:a.riff rates apply ~o interLATA traffic.

8. The e.spire application for R~~ next asserts that:

the Commission'S decision regarding interLATA traffic was flawed

in rega.rd to the Comnission finding -that: the U s WEST t:ar~ffed

NNIT rate is the appropriate permanent rate for interconnecclons

over which int:erLATA frame relay t:raffl:: is loadeci. lie. spire

st:at:es t:hat thi.s contra.di.cts an earlier ru11ng in t:h1.S docket,

Decision No. C98-1286, where the Cotrmission found that USWC

tariffed races do no~ necessarily meet § 252(a) (1) pricing

6t:andards, which include a cos"C ..based requirement: for nel;work

elements rates u"Cilized in § 251 1nl:erOOnneCl;10ns. e. spire

des1res. ~hat -the tariffed NNIT ra~e .• ~serve as a surrogate rate

only unt:11 such t.ime as permanenc, cost-based rates are estab­

lished- by che updated frame ~elay cost st.udy being performed by

USWC as o~dered by the Commission in Decision No. CSa-1286.

. ......
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9. Again, we der.y che argumenc of e.sp1re. For the

reasons described above, ince=IA.TA craffic ~s not: subj ece co

reciprocal compensaeion mechanisms, and ie is exeernal t:.o any

reciprocal compensae~on process agreed upon by che int.erconnec~­

ing parcies. As Cotmlission Decision No. C9S -1286 st.at:es in

Paragraph B.2 .. che cost. scudy being performed by USWC for escab­

l~shment: of reciprocal compensaeion was meanc for che filing of

~ ...proposed perrnanenc races for ehe cranspo=t: and cer~nat.1on of

local Frame Relay t.raffic and :he eseablishmene of daea link

conneCCl.on identifiers ..... (emphasis added). "Local" was clearly

meant: to exclude boch int.erst.ate and in:erLATA eraffic.

10. We reit.erace co~ments made ~n Decision Nos. CSS­

1057 and C99-534 which make i~ clear tha~ the Commission believed

that: on an 1ncerLATA basis che ~~I races are entirely appropriace

to chis l.ncerCOnneCc,10n. These races reflect. a carrier- co­

carr1er (1. e. , inherencly d1scount:ed) rat.e and no discount:. or

crue-up process ~s approprlace.

l.L. QRD~B

A. The Commission Orders That::

1. The appliea~1on for rehear1ng, reargumenc, or

recons1deraeion f~led by e.spire Comm~~1cat:.lons, Inc., on

June 14. 1999 is denied.

2. This Order 1s effeccive on i~S Mailed Da~e.
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